#36.50 6/19/69

Memorandum £9+77

Subject: Study 36.40 - Condemmation Iaw and Procedure (Excess Con-
demnation - Physical and Pinancial Remmants)

Attached to this memorendum is a draft statute (Exhidit I) that has
been developed from discussions at the last two meetings. (You might
want to re-refer to Memoranda 69-42 and 69-56 relating to this topic,)
You have a copy of Mr. Matheson’s study, “Excess Condemnation in Califernia--
Proposals for Statutory and Constitutional Change," and Mr. Capron‘'s
article, "Excess Condemnation in California--A Further Expansion of the
Right to Take" (20 Bastings L.J. 571). Attached is an additional Kote
from the New York University law Review criticizing the Bodoni decision
(Exhibit II). Also attached (for convenlence) as Exhibit IIT is a copy
of the provisions of Code of Civil Procedure Section 1248 that dictate
how, under existing law, velue, severance damages, and benefits are
determined in a partial-taking case.

“szaieal solutions"

In previous meetings, the Commission has developed the idea that
the preferred handling of these cases of enormous severance damages would
be & "phyeical solution," if such a solution is available. The idea raises
8t least three problems: {1) whether such solution is availsble and
Teasible in the circumstances; {2) whether the public entity can be forced
to provide such & solution; and (3) vhether the property owner can be
. forced to accept such a solution. With respect to making such & solution
legally available, this proposal merely defers, in the matter of street

or highlway access, to the Commission’s outstanding tentative recommendation




on  byroads and, with respect to problems other than access, to the
closely related problem of substitute condemnation. This proposal does
attempt to coerce the public entity into providing such a solution if the
property owner raises the objection that such & solution is avallable.
Under this draft, the taking.of the "remnant" will be denied if the court
determines that the public entity has a feamsible means of avoiding or
diminishing the excessive dameges. See subdivisions (d) end {e) of

Section 1266.1.

"The 50% solution®

The Conmissioners have tended to eschew any unfettered discretion as
to this problem on the part of either the public entity or the trial court
or appellate courts. From the Rodoni decision (68 Cel.2d 206; copy
attached to Memorandum 69-42), it is impossible to determine Just how much
the "remnant" mst be damaged to permit s total taking. According to
Chlef Justice Traynor, total tekings are not to be ﬁermitted simply to
avoid litigation as to severance damsges for this would "nullify the
constitutional guarantee of just compensation . . . by permitting the
state to threaten excess condemmation, not because it was economically
scund, but to coerce condemnees into accepting whatever value the state
offered for the property actually taken or waiving severance or conseguen-
tial damages to avoid an excess taking." But, on the other hand, statutes
authorizing “remnant-elimination" condemnation "may reasonably be inter-
preted to authorize only those excess condemmations thet are for valid
public uses; namely condemnation or remnsnts . . . or condemnations that

avoid a substantiael risk of excessive severance or consequential dameges.”
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And further, "We need not decide in what specific cases other than those
mentioned the statutes authorize excess condemnation. It should be
emphasized, however, that the economic benefit to the state must be clear.”
All that is certain is that the permissibility of the remnant taking
depends upon the ratic of the damages to value of the remnant in the
"before condition."

In keeping with suggestions made at previous meetings, this draft
postpones determination of the right to take the remmant until after the
pertinent valuations have been made. The figure of 50% may be ssid to be
wholly arbitrary, but the scheme has at least the virtue of eliminating
the exercise of discretion or the making of predictive determinstions on
the part of either entities or courts. One can only guess whether a 55%
dameging constitutionally justifies a total taking. However, thet result
would at least meen that, arithmetically speaking, the damages to the rem-
nant loom larger than its remaining velue. Perhaps a question more
practicable than the constitutional one 1s whether this scheme would require
the property owner to assume inconsistent positions in the valuation
proceedings. TIn other words, to defeat the taking, the property owner
would be disposed to show that severance dameges do not exceed 509 of
the value of the remainder. The thesis of this proposal, however, is

that each party should "tell it like it is" and abide the event.

Relating the scheme to the valuation trial

As mentioned in previcus memoranda, there are minor
problems in relating this scheme to the trial of the issue of com- ’
pensation. inder existing lav {Code of Civil Procedure Section
1248; Exhibit III), the court or Jury separately determines {1)
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the value of the taking; (2) damages to the remainder; and (3) benefits
to the remainder. Although subdivision (2) of Section 1248 does not ex-
plicitly require a determination of the "before" and "after" value of the
remainder, that is the substantive rule and also the way the evidence is
presented except in a "cost to cure" case (in which the condemnor under-
takes to diminish the difference between the before and after values by
showing an expedient that would diminish damages}. Therefore, this scheme
will jibe with existing procedure except for the need for a requirement
that the court or jury specifically determine the "before" value of the
remainder. See subdivision (f) of Section 1266.1.

If, however, California were to adopt the preferable “total rarcel
before and after rule" for the trial of partial-taking cases, there would
be no determination or evidence as to the "before"” value of the remainder.
However, if this scheme is adopted, 1t can be readily adapted to the
"total parcel before and after rule" by requiring the court or Jury to
determine the "before" value of the remesinder. Necessary changes have

been indicated in brackets in subdivision (f) of Section 1266.1.

Explanation of particular sections

Section 1225. This definition of "public entity" would be for con-

venience only and would not change any substantive taking powers. Speci-
fically, it includes 215 agencies or types of entities. Thirteen state
agencies have a stated condemnation power, but only five have zctive
acquisition programs: Public Works (Highways); Water Resources; Reclama-
tien Board; Qeneral Services {State Public Works Board); and Regents, U.C.

Cities and counties, of course, have a broad warrant to condemn under a

be



prolix mass of legislation. The remeining 200 condemnors are types of
local public entities ranging in importance from school districts,
irrigaﬁion districts, and highway districts, down to such things as mos-
quitc abatement distriets. The principal exclusion effected by this
definition would be the privately owned public utilities, but most of
their takings are easement takings and therefore would not be within the
ambit of this scheme in any event.

Section 122¢. A definition of "larger parcel™ would add precision to

this scheme. In existing statutes, "larger parcel" is used and is important
in determining severance damages, but the concept and its details are left
to the case law. In our recodification of Title 7, we will probably have

to define "larger parcel,” but we would not want to form a definition for
the limited purpose of this scheme. As used in this draft, of course,

"larger parcel” has the same meaning as in Code of Civil Procedure Section

1248,

Section 1266. This section merely authorizes the voluntary acquisition
and disposition of physical or financial remmants. With respect to dis-
position of the remmants, the staff has checked the property disposal
powers of most public entities and finds that all entities have disposal
powers, but the particular requirements {mostly competetive bidding) vary
a great deal. The State Legislative Analyst has recently completed "A
Survey of Land Acquisition and Disposal by State Agencies" and accurately
observes (page 25):

"The policies relating to land acquisition and disposal of the

agencies studied are guided by the statutes and case laws requiring
and defining just compensation. The policies de not differ greatly
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between state agencies, except vhere authority for specific actions
is not included in the ensbling laws. There are some differences to
be found in the disposal of surplus lands through exchange or sale
without competitive bidding. The engineering-oriented agencies
generally acquire surplus land in lieu of severance payment and
rather freely exchange this surplus land for required lands as a
matter of policy to minimize the costs of required rights of way.
The sale of surplus land without competitive bidding 1s frequently
desirable because of landlocking or other factors which 1limit the
mmber of potential purchasers.

"In the site-oriented agencies surplus lands are generally dis-
posed of through competitive bidding as & matter of policy. Basic
policles for site-oriented agencies are partially stated in the State
Administrative Manual.

Section 1266.1. This section undertakes to provide a formula and a

procedure for dealing with such cases as Rodoni. "Excessive damages”

are simply damsges in excess of 50% of the "before" value of the remainder.
It is necessary to say "remainder, or a portion of the remainder" because,
e:g., a new highway may sever a large parcel and therefore involve a "take,”
great damages to one portion of the remsinder, and little or no damege to
the other portion of the remainder.

Subdivision (b) merely authorizes takings to avoid €laims for excessive

damages.

Subdivision (¢) requires the public entity to expressly invoke this

section and gives its resolution the effect of being presumptively well-
founded. It seems necessary to provide this presumption because, if no
right-to-take issue is raised, the court mast include in its findings and
Judgment a determination that the taking is warranted.

Subdivision (d) permits the condemnee to contest the taking if he

thinks that there is a "physical solution" or the damages will not be

excesslive.
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Subdivision {e) permits the condemnee to attempt to make his case as

to a physical solution, but it imposes the burden or proof upon him. To
require the public entities to show the absence of a feasible physical
solution would, in effect, require it to prove a negative. Even with the
burden of proof, the condemnee would be in a better position then under
existing law as at present he 1is stultified by the widespread "conclusive"
resolutions of necessity and the limited review on the basis of "public use"
as provided in the Rodoni declsion.

Subdivision (f)}. This subdivision, of course, is the heart of the

scheme. The issue of the right to take to avoid excessive severance damages
is simply left to be determined by the determination of values, damages,

and benefits in the proceeding. The subdivision would require, in effect,
that the valuation case be presented as one of a partial taking, rather
than a taking of an entire parcel, but this is relatively unimportant since,
as a8 matter of substantive compensation lew, the "take" and the remsinder
are to be valued as parts of the whole parcel. If the damages do exceed
50% of the "before" value of the remainder, the compensetion is the assessed
value of the "prime take" and the "before" value of the remasinder; this,

in effect, 1s the "before" value of the entire parcel. The property owner
is permitted to remit the damsges that exceed 50% and keep the remainder.
This will guard the public entity, to the extent of 50%, against being
required to provide a "windfall to a property owner and at the same time
give property owners a right to contest takings based on mere fears as to
severance damages. In another sense, the scheme preserves the severance
damage system, rather than a remnant elimination system, where remsining

value exceeds damages.



Subdivision (g). This subdivision makes it clear that this scheme

does not change the condemnor’s existing privilege (under Code of Civil
Procedure Section 1255a) to abandon, or partially abandon, the proceeding
and to pay specified costs and fees on such abandomment. The practical
effect of the subdivision is to adopt the view of the Nyrin decision

(256 Cal. App.2d 288) that,if the remnant proves unduly expensive, the
public entity may not merely renounce its resolution to take that remmant,
but must abandon the proceeding as to that remnant and pay appropriate
costs and fees.

Subdivision (h). This subdivision suthorizes the public entity to

dispose of the remnent and to credit the proceeds to the property acguisi-
tion fund. It seems impracticable to attempt to draft a blanket procedural
statute for such disposition that would cover all entities and agencies.

A1l of them now have some sort of disposition procedure, and this subdivision
merely leaves them to resort to such procedures.

Respectfully submitted,

Clarence B. Taylor
Agsistant BExecutive Secretary



Memorandum 65-77 6/19/69

EXHIBIT I
DRAFT STATUTE - PHYSICAL AND FINANCIAL REMNANTS
The following sections would be added to the Code of Civil Procedure:
GENERAL DEFINITIONS

§ 1225. "Public entity" defined

1225. As used in this title, "public entity" includes the
state, the Regents of the University of California, a county, city,
dlstriet, public authority, public agency, or any other political:

subdivision or entity in the state.

Comuent. For a comparsble definition of "public entity," see Section
811.2 of the Government Code. The definition in this section is provided
for comvenience in distinguishing governmental from non-governmental
condemmors; it does not enlarge or diminish the power of condemnation of

any condemnor.

§ 1226. "Larger parcel” defined

( To be drafted later.)

[Comment. As used in Sections 1266 and 1266.1, "larger parcel” has
the same meaning as those words in Section 1248 and the decisional law

construing that term. See People v. Ocean Shore R.R., 32 Cal.2d Lo6, 196

P.2¢ 570, 6 A.L.R.2d 1179 {1948); People v. Nyrin, 265 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967).]




ACQUISITION OF PHYSICAL
AND FINANCIAL REMNANIS

§ 1266. Acquisition other than by condemnation

1266, Whenever a part of & larger parcel of property 1s to be
acquired by s public entity for public use and the remainder, or &
portion of the remasinder, will be left in such size, shape, or
condition as to be of little value to the owner or to give rise to
claims for severance or other damages, the public entity may:

(a) Acquire the remainder, or portion of the remsinder, by any
means cther than condemnation proceedings; and

(b) Sell, lease, exchange, or otherwise dispose of property so
sequired and credit the proceeds from such dispositiocn to the fund or
funds available for acquisition of the property to be acquired for

the public use.

Comment. Section 1266 1s added to authorize any public entity to
scquire, by a voluntary tresnsection, physical or "financial" remmnants, to
dispose of them, and to credit the proceeds to the fund avallsble for
acquisition of the property being scquired for public use. As to "financial”

remnents, see Dep't of Public Works v. Superior Court, 68 Cal.2d 206, k36 P.2d

342, 65 Cal. Rptr. 342 {1968); La Mesa v. Tweed & Gembrell Plening Mill, 146

Cal. App.2d T62, 304 P.2d 803 (1956). The language of the sectlon is

similar to that contained in former Sectiona 1266 of the Code of Civil
Procedure, 104.1 and 943.1 of the Streets and Highways Code, and Secticns
o5k, 8590,1, 11575.2, and 43533 of the Water Code (all repealed in this
recommendstion). This section doee not provide the procedures to be followed
by the eatity in disposing of the property so scquired, and that matter is
left to be governed by other statutory provisions applicable to the particular

entity.
-



§ 1266.1

§ 1266.1. Acquisition by condemnation

1266.1. {a) As used in this section, "excessive damages" means
damages to the remainder, or s portion of the remainder, of a larger
parcel of property by reason of its severance from the psrt taken for
public use and from construction of the public improvement in the
msnner proposed by the public entity, after being diminished by any
benefits, that exceed Pifty percent (50%) of the value of such
remainder, or portion of the remainder, immediately before condemnation
and as unaffected thereby.

(b) Whenever a part of a larger parcel of property is to be
taken for public use by a public entity by condemmation proceedings
and the remainder, or a portion of the remainder, will be left in
such size, shape, or condition as to give rise to clailms for excessive
dsmages, the public entity may take such remainder, or portion of the
remainder, in accordance with this section apnd not otherwise.

{e¢) The resolution, ordinance, or declaration authorizing the
taking of a remsinder, or & portion of the remeinder, under this
section shall specifically refer to this section and shall recite a
determination by the officer or body adopting the resolution, ordinsnce,
or declaration that the remainder, or a portion of the remainder,
gought to be taken will be left in such size, shape, or condition as
to gilve rise to claims for excessive damages. The determination and
recital required by this subdivision shall not be referred to in the
trial of the issue of compensation. It shall be presumed from the
sdoption of the resclution, ordinance, or declaration that the taking
of the remainder, or portion of the remainder, is Justified under

this section.



§ 1266.1

(@) The condemnee may contest a taking under this section upon
either or both of the following grounds:

(1) That the public entity has a reasonable, practicable, and
financially feasible means of avolding excessive damages or diminishing
them to such an extent that they will not be excessive.

(2) That the remainder, or portion of the remainder, will not
suffer excessive dameges.

{e) If the condemnee contests the taking on the ground listed in
paragraph (1) of subdivision (d), the court shall determine the issue
end the burden of proof is on the condemnee. If the determination is
in fevor of the condemnee, the remainder, or portion of the remsinder,
ghall be deleted from the proceeding.

(f) If the taking is contested upon the ground that the remainder,
or portion of the remainder, will not suffer excessive damages, the
court shell postpone determination of the issue until the court, jury,
or referee has determined values, demages, and benefits respecting the
parcel. In addition to the other determinations to be made under
[Section 1248 (value of part taken, severance damages, and benefits) or
any successor to that section], the court, jury or referee shall
determine specifically the value of the remainder, or portion of the
remeinder, before condemnation and as unaffected thereby. If such
determinations do not result in excessive damages, as defined in sub-
division (a), the remainder, or portion of the remsinder, shall be
deleted from the proceeding and compensation shall be adjudged as in a
partial teking. [No change necessary if Section 1248 is modified to
adopt the "total parcel before-and-after rule."] If excessive damages
do result, the remainder, or portion of the remainder, shall be

included in the judgment, and compensation shall be adjudged by adding
.



§ 1266.1
the value of the part taken for the public improvement and the value
of taz remainder, or portion of the remainder, before condemnation and
ag unaffected thereby. [If Section 1248 is changed, say "adjudged:as
in a taking of the entire parcel."] However, if within ten days from
the determination of values, damages and benefits, the property owner
files in the proceeding a remission of all excessive damages, as de-
fined in subdivision (a), the remsinder, or portion of the remainder,
shall not be included in the Judgment, and compensation shall be
adjudged by adding the value of the part taken for the public improve-
ment to the damages that are not remitted., [If Section 1248 is
changed, this language would have to be changed accordingly. ]

(g) Nothing in this section affects (1) the privilege of the entity
to sbandon the proceeding or abandon the proceeding as to particular
property, or (2) the consequence of any such abandonment.

{(h) A public entity may sell, lease, exchange, or otherwise
dispose of property taken under this section or acquired by purchase in
lieu of proceedings under this section and mey credit the proceeds to the
fund or funds available for acquisition of the property to be acgquired

for the public usze.

Comment. Section 1266.1 is added to provide a uniform procedure, appli-

cable to all public entities, for determining whether damages to a remainder

of property will be excessive and for avoiding the payment of excessive damages.

As to the concept of "excessive severance damsges," see Dep't of Public Works,

v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 (1968);

People v. Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); La Mesa v.

Tweed & Cambrell Planing Mill, 146 Cal. App.2d 762, 304 P.2d 803 (1956). See,

generally, Recommendstion Relating to Condemnation lLaw and Procedure: Number

, Excess Condemnation, _ Cal. L. Revision Comm'n Reports 000 (19 }. The

section supersedes Sections1266 of the Code of Civil Procedure, 104.1 and 943.1
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§ 1266.1
of the Streets and Highways Code, Sectioms 254, 8590.1, 11575.2, and 43533 of

the Water Code, and varlous sections of special district laws.

Subdivision {a). "Excessive demages" are defined to mean dsmages, after

offsetting benefits, that result to a remainder and that exceed 50 :percent
of the value of such remsinder in the "before condition." For the purposes
of this section, only the portion of the damages that exceed 50 percent are
"excessive.” "Value,' "damages," end "benefits" have the same meaning as in
Section 1248 {or any successor to that section). The phrase "remainder, or
portion of the remainder” contemplates a case in which one portion of the
remainder is demsged more severely than another portion. For example, if a
highway severs a large, single parcel, the portion remaining on one side of
the highway mey be substantially demaged, while the portion on the other
side 1s damsged only slightly or not at all.

Subdivision (b). This subdivision authorizes the taking of physical or

financial remnants, but requires the tsking to be in accordance with this
subdivision., The languasge of the section 1s similar to that contained in
former Sections 1266 of the Code of Civil Procedure, 10L.1 and 943.1 of the
Streets and Highways Code, and Sectiloms254%, 8590.1, 11575.2, and L3533 of
the Water Code (all repealed in this recommendation).

Subdivision (e¢). To invoke this section, the resolution to condemn

must refer to it and must recite a determinstion that the taking will “"give
rise to claims for excessive damages"; the resolution is not a determinstion
or concession that damages will exceed 50 percent of the value of the
remainder. The subdivision forbids reference to the determination or recital
1n the valuation trial. For en analogous provision, see Section 1243.5(e)
(amount deposited to teke immediate possession). The resolution (or
ordinance or declaration) is given the effect of reising a presumption that

the taking is justified under this section. In the absence of a contest of
-



§ 1206,1

that issue, therefore, the subdivision permits a finding and judgment that

the remainder be taken.

Subdivisions (d) and {e). These subdivisions permit the condemnee to

contest a taking under this section upon the grounds that a "physical
solution" could be provided by the condemnor. or that the damsges, as
assessed, will not prove excessive. In at least a few cases, the condemmee
mey be able to demonstrate that, given construction of the public improvement
in the manner proposed, the entity is able to provide substitute access or
take cther steps that would be econcmically feasible under the circumstances
of the particular case and would preclude excesgive dameges. If he can do
so, subdivision (e) prevents acquisition of the remainder.

Subdivision (f). If the condemnee contests a taking under thie section,

subdivision (f) requires the court to postpone determination of the issue

until the valuation phase of the proceeding has been completed. The question
whether the remainder mey be taken is made to turn simply upon the results of
the assessment of value, damages, and benefits. The court or Jury must
specifically assess the value of the remainder in .the "before condition" to
permit comparison of that figure with the assessed demsges-less-benefits.

1f damages-less-benefits exceed 50 percent of the "before value,"” the remainder
may be taken, but if not, the remainder mey not be taken and the matter is
resolved as any other partial taking. However, the condemnee is permitited to
remit any damsges in excess of 50 percent and retain the remainder. As to

procedure before enactment of this section, see Dep't of Public Works v.

Superior Court, 68 Cel.2a 206, 436, P.2d 342, 65 Cal. Rptr. 342 (1968).

Subdivision (g). Subdivision {g) makes clear that the procedure

provided by this section has no bearing upon the privilege to abandon or the
-7



§ 1266.1

consequences of abandonment. The subdivision makes no change in existing
law. See Section 1255a and People v. Nyrin, 256 Cal. App.2d 288, 63 Cal.

Rptr. 905 (1967).

Subdivision (h). This subdivision authorizes the entity to dispose

of property acguired under this section or scquired in lieu of such pro-
ceedings. However, it does not specify or provide the procedure fto be
followed. Accordingly, such procedure is left to be governed by statutory

provisions applicable to the particular entity or agency.

=



The following sections, relating to this matter, would be repealed:
Sec, 3. Section 1266 of the Code of Civil Procedure is repealed.
10%6+~-Hhenever-iand-is ~be~be ~eondenned -by-a-eounty-or-eity-for

bhe ~egtablishment -of -any-gbreet-oy -highvway r~inekuding -oXpress

highways-ané-freevwayay-and~-the-taking-of-a-part-of -a-paresi-of -Land

By-sueh-ecndemning-antherity -wouid-legve-the-repainder-shereof-in

sueh-giFe-ap~3hape ~or-eenditien-ap-to-rFeguire-oueh-ecrdesRer-to-pay

in-eempeneabion-for-the-taking-of-cuch-payt--gn-ameunt-equat-te~the
fair-opd-reasennble~-value-af-the-vhole-pareely-the-ressiubion-of-the
gevernipg-bedy-of-the-eijy-op-esunty-moy-previde-for-the-taking~of
$he-wheie-ef-suck-pareecl-and-upen-the-adepticn-of -any-suek -reselusion
i5-ghelt-be~decemed-necensary-£fer-the-publie~usey-berefity-safetyy
eecanenyy-aRd-general-velfave-that-such-ecndenning-suthority-asequire

the-whete-of ~-aueh-pareety



§ 10k.1

Sec. 4. Section lDﬁ.l of the Streets and Highways Code is
repealed.

10k vl r--Wherever-a-part-ef-a-pareel-of-tand -ig-so-ba-saken-for
shate-highway-purpeses-spé-the~-renainder-is-to-be-1efé~-2n-sueh~shape
er-condition-as-se-be-ef-tittte-vatue-te~-its-owaery-or-bo-give-rise
te-eteime-eP-1ibigaticen-eenecrning-severanee-or-ebhor-damagey-the
department-may -aeguire-the -whole -parsel-anéd-may-seli-the~-remsinder
er-may-ekehange-the-gane-Ffor-other-propersy-needed-for-sbate~highvway

purpesess

-10-



§ ob3.1

Sec. 5. Section 943.1 of the Streets and Highways Code is
repealed.

943+l r--WheREVEF -8 ~pars -0f -0 -pareel -of-1and -is -to-be-taken-for
esunty-highway-purpeses-and~the -rensinder-of -such-parasl-is-to-be
lefi-in-suah-shape ~or-eonditton-as-to-bo-af-2ittlo-salue-to-its-oWRer,
ex-to-give~-rice-te-elaims-or-Litigation-ccReerning~s6v¥eranas-oE-other
dampagesy-the-eounty-~may-aequire-the-vhele-pareel -apd -may«-peil-the
remainder-er-pay-exehonge-the-sape-for-athep-praperty-noeded-for

esunty-EighvRy-purpases »
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§ 254

Sec. 6. Section 254 of the Water Code is repemled.

pShz--Whenever-a-part-of-a-pareci-ef-land-is-ta-be-taken-for
state-dam-op-vater-purposes-and-tke -remainder-is-to-be-toft-in-sueh
shape-cr-esndibion-as-te-be-of-rittte~value-to-its-eWnery-e¥-to
give-rise-be-elatma-e¥r -titigation-eoneerning-severanee-op-gther
demages-the-department-nay-sequire-the-vhole-parecl-and-way-sesd
the-remainder-op-may-exehange -the ~game-~for-ether-propersy-neaded

fer-pbabe-dam-pr-vabep-purpesenr



§ 8560.1

Sec.- 7. Secticn 8590.1 of the Water Code ig-repealed.

8599v&v--Wheyever-a-par@—ef-a-ﬁareei-ef-land-is—te-be-%akea
for-purpoces-ae-set- forth-in-Seetion-8500-of-thic- code-and-the
remainder-is-te-be-lefi-in-such-ehape-er-copdition-as-to-be-of
1ittle-value-$e-iis-ownery-or-to-give-rise-1o-elaims-or-2itigasien
esneerning- severanee-er-other-danages-the-beard-pay-aequire-the
whele-pareel—aad—may-sell-%he—femainﬂer-er-may-éxehaage-the—saag
fer-e%her-preger%y—aee&ed—far—gurpeaes-as-set-£srth—in—8eetieﬂ

8600-ef-thic- codex
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§ 11575.2

Sec. 8. -Bection 11575.2 of the Water Code.ls_xepealed.

2157542~ -VheRever-a-pari-of-a-pareel-of-land-ie-to-be-taken
for-gtate-vater-develepEeri-purpeces-and-the-remainder-ic-£e-be
deft-in-cuek-shape-or-condition-as-to-be~of-1ittlie-vaiue-s6-i%s
ewEer;-er-te-give-yise-ie-elaims-er-litigaticn-eoncerning-sever-
anee-o¥-other-danager-the-depariment-may-sequire-the-vhole-par-
eel-and-chall-geii~the~remainder-o¥-shall-exehange-the-sane-for

ether-property-reeded-for-siate-water-developreni-purpeses-

-1l



§ 43533

Sec. 9. Dection 43533 of the Water Code is. repealed.

43533.--Wheaever-a-pari-of-a-parect-of-lond-is-so-be-aequired
pursuant-to-thig-ariiele-apd-any-poriion-ef-the-remaindey-ic-to-be
deft-in-sueh-shape-or-esndition-ac-t6-be-of-1iitde-vatue-to-its
ewvaers-ihe-board-may-aeauire-ard-sell-suek-poriien-or-pay-exchange
the-game-for-other-propeyiy-needed-16- earry-eut-the-pavers-eonferred

on-gaid-boardy

-15-



§ 28-16 5/8

Sec. 10. MWater Code Appendix Secticn £8-16-5/8 is repealed:

See,-lé-5{81--Hheneyef—a-pa;t-aﬂly-ef-a-ia!ger-pa?eei—af-land-13
required-by-the-digtries-for-the-eonirol-or-esnservatioh-of-Floedy
stergy-or-ether-waste-wvatersy-and-the-taking-thereof;-and-the-eon-
gtruetion-of-the-proposed-public-inprovencnt-thereon-witl-interfere
with-reasonable-aeeess- te-the-remaindery-or-vwill-othervise-eanse
substantiai-damage-to-the-remainders-~the~-distriet-may-condenny
purechRsey-ar-dtherwise-aeguire-the-vhole-pareel-of-inpd-af-whiek
the-area-required-fer-pubiic-use-is-a~-part--~Qry~in+iden-~af-sueh
Aequisitiens-the-distries-may-eondemny-purehase;-or-ethervice
acquire-an-endement-for-ingreds-te-and-cgress-frem-the-snid-remainder

fer-use-by-the-publies-inelnding-the-owner-of-the-1ands

“16-



§ 28-16 3/4

-.  Sec. l1. "ater Code Appendix Beeticn 28-16 3/4 1s repealed.
Seea-iée3{&:--Hhenever-a-§a!t-eaiy-ef—a—heuse-er-e%her-strueture

Eust-be-taken-er-remeved-in-order-io-use-ihe-lard-en-vhick-cueh
strueture-ig-situated-for-flood-control-or-water-conservation-pur-
peses-and-the-geveranee-of-suekh-portion-of-the-gtrueture-from-the
whele-strueture-wenid-eause-n-substantial-demage-+e-the-strueturey
the-Beard-ef-Bupervisers-ef-ihe-iecs-ARgeies-Floed-Conirel-Dictriet
may-condepn-or-othervice-aeguire-the-entire-heuse-or-chrueture~-and
thereafter-sell-er-etherwise-eance-the-caid-gtrueture-to-be-removed

frem-the-portion-of-the-1and-se-reguired-for-a-pablie-useq



§ 36-16.1

Bec. 12, Water Code Appendix Section 36-16.1 is - repealed.

Seee-lﬁvis--Hhenever-arpart-eniy-efra-pareel—ef-iaﬁé-is-required
by-the-digtriet-for-the-contrel-or-copservaiion-of-fleed;-otorns-or
ether-waste-watersy-and-the-iaking-thereof;-apd-ske-eenstruaetion~-of
the-propescd-public-improvement-theresny-wili-interfere-with-reasen~
able-aceess-to-the-reppinders-er-will-othervige-eause-oubetantisl
dapage-te-the-remainder;-the-diatrict-may-eondemn; ~-purehase; -ax-
ethervwise-aequire-the-vhote-pareel-of-land-and-may-sell-the-vremnindey
er-exchepge-the-sane-for-ather-preperty-requived-for-distriet-purpeses-
S¥y-in-tien-ef-such-aeguisition-of-the-remaindery-the-distriet-may
eendemny ~purehasey-er-otherwise-aequire-an-ecaseneni-for-ingress-£o
and-egress-from-the-repainder-for-use-by-the-pubiies-ineluding-the

evaer-ef-the-1sndy

=18



§ 48-9.2

Sec. 12.1. Water Code Appendix Section U8-9.2 is repealed.

LB-0y2y---Whenever-a-pars-only-ef-a-pareci-of-iand-is-required
b¥-the-disbrieb-for-any-purpese~antherised-by-this-aect-and-the-taking
theresfy-and~the~aensbrueticn-af-the-propased-pubiie-tnprovomens
thereen;-wili-iaterfere-with-reaseaable-aeeess-te-tha-ramainder,-er
witl-ethepvwige-enuse-gubatantinld -damase-te-she-renaindery~the-disgtries
may-purchasey-ecRdeRny~or-othervise-aequire-the-vhele-pareei-ef-1and
and-~-mey-ceil-the-romainder-sr-cxchange-the-cane-for-ether-prepersy
reguivred-for-distrist-purpeses~--IR-ticu~-pf-suak-aequisgition~-af-the
remaindery-the-district-may-purehatey -acndonn-or-gthorvise-aequire-a
rightmof ~Way~er-rerl-proparty-for-ingracs~o-and-egress-from-she

relainder-for-use-by-the-pubiisy-inetwding~-the~owner~cf-the-tand~

-1G-



§ 4g-6.1

Sec. 12.2. Water Code Appendix Secticn 49-6.1 is amended tc read:

h9+6.1., Whenever-a-pari-eniy-ef-a-pareci-ef-iand-is-required
by-bhe-distries-for-the~aantrel-ar-cenoervabion-af-fiondy-sbarmy -oF
sther-vagbe-~waberer-and ~she~taking-thereafy-and-the-aensbruation-of
the-preposed-publie-tuprovemerb-thereany ~witd ~inserfera~-with-renser~
rbig~aeecps-to-the~rematodery-ee-wiltt-stherwise-eauso-subsbantial
demage-~te-the~pemsinders-~the-distriet-nay-cendecnny-puraebasay-ew
etherwige-aequire-the-vhele-pavect-of--1land-and-may-setl-the-remainder
ep-euehapge-the-same-far-esher-propersy-required-for-diokriet-purposear
gPr-in-liev-ef-such-aediistbicn-of-the-remaindevy-tho-digbpieb-Ray
ecREEHRy~PUFPchREe y ~0¥-0therWise-nequive-aR-caBeEent~Ffor-IREress~-to
snd-egreca-frop-the-remainder-for-use-by-the-publiey-ineluding-she

ewpeyr-ef-the-2andy No authority is hereby granted to the district

by Section 1266 or 1266.1 of the Code of Civil Procedure to acquire

riding end hiking tralls by condemnation.



Sec. 12.3. Water Code Appendix Section 51.3.4 is amended

to reasd:
Sl=28 e ameney shali have the poaver of cmtaent Jeocin foon
or pulside the azeney by condomnntion Lo e o mIl“
Articte 3, Secelien 15 of Ehﬂ Cu‘ on pel e 5 Parl 3ol e Cude of Civi) Pro-
cadure, 48 no cw\tn.r: or l : mu’] Al porapeedy oF intevests thereit neees-
BRrY O c«(m 1‘ Wi inx':!,l| g ETH ["1 P fit ey el that
the soos ; o d i thbicly owiied propordy
hcm o7 11““ ¥’ r o pudlic use; and
t i3 hevely dm].lto 1"41 the h (-rmat.m:-! tajien or
ap;uu,._mh_ﬂ Utaler iha provisd Qativn and
conlrol of 1he #iade i the e sing sueh
1)0\\'01‘ .dm]l in addifion to the L af Lo
erh jm 1115 w' (-r i 5, Brains,
vad de Lo moved
wil neewithsh 12141': * wity alher provision of
voeleetl Yoo Ladonr wieless i3y (ales upen a Tied-
rothal the taking s for o ere nocessary pube

seaire willldn
and o e exlond proseeibad in

: ]nl e \l!lhl

{on nus 1 mc‘ 1, .md }ll
this met oy ony ol b Iow, 2

AV Eenpver poal
public wac §s ey

swerly which Is dovated Lo or bl for same other publie or quasi-
rod by the pgeney for any Jarpesn nithes by this net, the
ageney may condeomn yeal proporty adjnernt thereto or dn the honediade vicinily
iherenl o bo exclianged Tor fhe rend prodwety soorepdred By b apeney.

The power of civlnent domain vosied fn the ppency sl inciudGe the power 1a co-
Gomnw B 150 ane of the spency cither {ho foo Blmple or any lesser ostate or diterest
in any propeviy which the wdof direetons Ty pesoinfion shali deterniine i@ neess-
Eary for : sers ol 1he ngency.  Sucl resstuiion, afalded by &
berrs, a5l b copclayive evidenee of ol of the felowing:
1o e o0 el I "k
woagguiend ceary folr Ltk prapoesed

) vele of asl i
(8] b pulstic preees:
(0 Phe progerty or Jhoperly i
pulsic vise,
{¢) Sul projesed public impreveenl s phvmed e neated in the anner which
wili b cotpatibie with {ho prozlest pabife jeed sl the Tensd privide injurcy,

Hh&nsver-a—part-sa}y-eE-a-parael-&a-reqa&red-by-the—aganey

A

for-any-purpese-subhorised-by -shto-achy-and-ihe-taking-thoreofy
and-ihe-voRssruesion-ef-the-provesed-pubiie-inprovenent-there~
shy-wiili-interfere-with-reasenabiv-aceesd-to-the-remaindory-or
will-ethsrvwise-cause-subataniial-danage-bo-the rematadary~she
ngenay-nay-eenéemnr-yurehaae,~er-atharw&sewae&uire-the-vhaie
pareei-sf-1and-and-may-selli-she-rematnder-or-exehange-she-nane
far-athsr-pyaperty-raguired-Ser—ageney-purrassa'--Gr,-in-lieu-af
puek-aequinition-of-she-renaindory-sRo-agensy-may - endanny -pur-
ehasa,-er-etharwise«aequire»an-ansanﬂnt-fsw-ingreas-tefani-eg!esa
Zren-~the-rennindep-for-vee-by-the-publiey-ineduling-the-owvaer-of

the~-iandy

-2/ =



§ 55-28.1

See. 13. Water Code Appendix Section 55-28.1 is repealed.

See:-28+1+--Whenever-iand-is-to-be-condemnecd-by-the-diatriet
for-apy-of-the-uses-and-purpesce-permitied-by-lawy ~and-the~-taking
ef-a-pars-ef-c-parcel-ef-iard-veuld-ieave-the-repainder-thereef
to-cuch-size-or-chape~-or-eondition-as-to-require-the-distries-to
pay-in- compengation-for-ithe-takisg-of-such-pari-ag-amount-egual
$e-the-fair-apd-reasenable-vaine-ef-she-whole-pareely-ihe-resolu-
tien-of-the-beard~-may-provide-for-the-taking-ef-the-wheie-of-sueh
pareei-and-upes-ihe-adeption-of-any-suek-resoiuiien-1t-chaii-be
deemed-neeessary-for-the-publie-usey-benefit; -cafetyy-cconenyy and

geperal-velfare~that-the-distriei-nequire-the-whole-sf-such-pareelr



§ 60-6.1

Sec. 14. Water Code Appendix Section 60-6.1 is repealed.

Seer-Evdv--Hhenever-a-pars-oniy-of-a-pareci-of-1and-1c-requtred
by-the-digbries; -nnd-the-taking~thereofy-and-tho-aonstrwetlon-nf-the
propesed~-publie-imprevement~shereony-vill-dnterfore-vith-reassnable
acecesp-to-the-remninder-ef-a-periicn-thercefy-or-vill-ctherviaa
ecause-gubstantinlt~damage-so-the-ropaindeyy-the-disériet-may-condenn,
purehasey-eor-othervise-aequive-the~-vwhole-parseld-af-land-or-sush
porsien-ef-the~remainder-se-vhieh-aecess-ia-inpaired-and-may-sedd
the-remainder-or-exehanze-the-same-for-osher-propasriy-required.for
district-purpeses:--e¥y-in-iieu~-ef-gueh-aequisiticn-sf-the-remaindery
the-distriet-may~corndemny-pureRasey-or-othervise-aequire-iR-aacaenens
for-ingroqs~io-and-egress-from-ihe-remainder-for-use-by-the-publicy

ineduding-ihe~-ovner-ef-the-land~

-23~



Sec. 1lh.l. Water Code Appendix Section The5 is amended
to read: -

S48 e digteict 15 bereliy dioebed (o e oo bady corporate and pelitie and
DA oswdr shnll l1:. ve, B adhidition lo thyr olber poawers vested i Bt by thls act, the
ol ineg temvers .

1. Tu bave e lp Jual sneeesdon,

v wne mnd beosaed B e e of suld eli-telet,

A T .|Iu;-t i g, i
S 3 e acguice Ty peant, prchaen, lease, =ift, devize, eapfract, eowdemnalion, con-
Erndion, of otineise, ol e holl, wee, enjoy, soll, Iof, gud dispose of real amld
porsanal property of every Limd, ln‘.-lmliu'_-.: Yiomle, stractares, buillings, righis-of-
Wiy, fusesteuls gind peisiieees, amd to constieet, wnintatn, alter and operabs any
aud uil werks or impeovenouls, witldn or withead the Sistricl, neresary or Eeoger
to cirry onl iy of the objeets oF paryoes 0F this act dd convepiernt o the full
esercier of [ powers, amd o camplete, extent, wlid e, ater, Tl repiir o
ofliryeiee Iniprovst any warke, ne improvemeids, or ;nmlwﬁ\‘ sicipuired by it nx aw-
Fhserized by bhit aell

S Ta contvol 1l flord and ~term widers of «um xIM rh- “amd the Foosd and slasn .
wibrs of steeoins Bed Lave their soamrees ontsfib of sakl deEteier, Imd which gieenims
sk Ehe Tlvalwsiters theoeo! $law fnbo cabd districg, .ﬂul ln cnn-t‘nc wieh waters for
Sugrrelivial il el purposes of said disteiot Ly spaeadlngg, ctorive, patalndne aml
eatzing o poreatfe ipto (e soil withio or Ww ot vaid dirtrict, oF io save or oo
gepve jropay monger all ee any of sucl wabers and povteed, Sroet detige frone sach
fham! or sarm wators Do waleroonrses, waterslnds, bavhoez, publie dghway=, life
ainl properdy inosaid disteiet, s he wndercaneses antride of the di=triet of =lreams
Flowine inta the disteict, aml ta peeverl waste of wader or-diminglon of e walee
sappity I, or exportatiog of waror featn gabd distelet, 00 (o oddain, retain and
rectiing deninage, sarm, o] anid other watess for Tenefictad use in s.ﬂrl distrivd;
preovided, Wzl weodbing in 1l oet enntaloed shall astiorizo the eareying ont of @y
Flas af Bptevemend, the purpose of which ks, ot the effect of whicle will b, 16 toké
walor which Dows in ey water=hed jn s=abl Jditeier and 1rapeport or =il same for
an gpwhero ot <hdn of the dictriel when (he water Tevet of any geavel Ttz within
the distvict Is edow the mortsi el ani sueh watker eoull reasipalily bo wied 1o
reptenish §li witor dovel of said grivel beds provided further, that nobe of he
provisions of $1ds et shindi Jwechuds the c'.\r_-nw- Ly any eiher politicdl suldlivision
that moy tow or heeeafter exist, wholly or in pach, within the Qistrlet frent exer-
ehsing jix powers, alleugl suel powers may be of the came naters as Lhe prwers of
salid disteiet,  Anx saeh afler pelitien) =aidividen may, by written agreement with
the district, provide foe e usé, or joint ne, of proprrety dr Deillvies in which awy
such nthor mhhml suhdivi<ion basoin [ndere<t, or for e 1=g, or jolrl use, of prope
exly or faciditios In which said disteld has an interost, :

G ‘Fo cooprrte and G act I eandnnetion whth the Stale of Culi {orniz, or Any
of Itz cagineers, offiecrs, hontds, connileslons, deparznenty or agditeies, or with tha
government of the United 8tnles, or any of itz englucovs, Bfficers, bodnls, commis-
slond, depnvtrends or ageneios, of with any piblic or prlvale corr-omi ion, or with
the Tounty of Banta Parbarn, Ir the construction of any wark for the controlling of
Thood ov sloete wakers of or flowing fnfo cald dislyict, or o tho nrnfu:iinn of lifa or
proparty therein, or for $he paupnse of cottserving said walcks for beneliefal vee with-
e said diskrict, or in any ofher Wworks, acls, or purposrs jrmuﬂcﬂ for hereln, and to
adopl and earry agt any dufinte plan or systein of work Ffor any soelpinpose,

% TFo carry on technical awl gther :m'mm;.nlmn- of w1l kinds, make measures
mentz, eollect ddata el make analyees, shndics, and fuspoeetions port sining to water
sapply, waler rivhis, conlrol of storm waters ol floo?s and nss of water, both within
and without satil distriet, and foe sach Prposts said dirtrice sl Lhave the richt of
aceess thronzh s anthorized mepresentativés (o gl proportios within saht district, -
he district, through Us nulberined I'l"pl‘1"-£"lll ndives, m.\}' ctiter npon such Lieds and
make eximimdions, survers, mnd map: {herend,




& To epder wpeen any Lind, fe polie survevs aed Wende (e eecessare works of
Improvement and the Yes for cliannely, comdnitz, eanals, pipeline s, romdway=s ol
olher wiglili-of-wir ;o zojulre by poeshiase, hase, earact, esmdenation, pift,
dovise, ar ollor Tegal ot oli Bacds faed wadere smd waler pizbis amd ofthee proporty
BEeesRary bF conveniont for the construction, n=e, supply, aisionstes, pepale awl
Jmprevement of said works, dncheling works constrietod amd bedngr cotisEraetod by
private owners, hinds ot reservales for storams of neeessary waler, ozl all necossary
apparicoances ) o enter Imto eontracts annd agrecment with, and do sguy acis mepes-
pary ov proper Tor the performam<e of auy =ach eoadricks gl agrecawuts wirth the
Trniled States, or any sate, connly, Aistrict of aor Kind, publie ar peivate or manied-
pal corperedion, noaceimtion, fine, or fndivisseal, ar any In'ml--'r uf thegn, for the Jli]lll‘.
gognd=itinn, cotedruction, easine, owace-hip, dispocition, 1o, manbeoipeal, moabates
naune, repair or operation of ang vishts, worlis or otber prepeety of a kimd which
might e bawially uqum 1 ot ewieal by the f"r«[ﬂrt: Jnzenudre the n'fh- i1 shuapd
Waler ie sty reservoles, or to caery waled ihroaed gy fanal, dilel o eagnbuil wet
ownrl o cottenihead by the Qlariets To zram bo any owier o8 Jossoe thie rislhil 1o the
nse el guy vaker or eizhl fo sloee soeh water ooy, receevels of (e disivict, e 1o
carry sach waler theatgls nny futineds, eanal, diteh, or eatail of the dlsteiel: o
enier [uto nmd da any aets nerosary or propor for the pealormeee af any aseee-
menl Wil any disleicd o any Lind, i Eenp parivohe eorp wpndtan, neznelntion, [irm or
individuat, or spy pualer oF Geem for Lo lr.ul‘-f“l‘ or deliveey to any sueh Qi=trick,
eerporallmy, pr-ocistlon, Cmmoor Bglivideal of o P wader n'-!r o wier e,
#torel, nppheafialol oF nfbierwi=e aequined or secueed, S dhe nee BT the didtyict or
$or the purpese of exelinnging e samne for othier water, soter rizht o water supply
fu exchianss Tor walve, widier or walor sapgiy 1o e detiveral 1o <ubt di=anlet by the
other pariy o #aill szreement, ) N

0. To tnenr Tadeldodpess 2t Lo Issoe baneds In the staneer hegeein provids),

10.. Po canse taxes of Nensanenpts (o be hacded amt eallacted for the prargese ol
paying any ellization sf fhe dizteict, aml to (.nn patl, any ol the purposes of s
act, In the wansty Lereivafter providoedl

11 To make eonleacts, amd Lo crigploy - abay, :mrl fo do ol acly nocessary for
the full exstvize of all pawers yeafod da said diaciet o0 any of the officers thercol
by this act. S,

72 Yo cwrr—i-c tho ri Ak of emivest domaie, cithee within or withont said district.
and in the wmmae provhicd by ewe for (e eoudemitation of private property for pihe-
The tse, tn take any prepetty neesssgry to catey aut any of U ohjects or prepnses of
this act, whether suel praporty be alremdy dovatod L any gaohlic usd by afedisteict
or other pulile corporatlon, or pgeney, ot olherwise: provided, hewever, that the
Abstrict In exerelsing sueh praver shall in additlon to the damaze for the taking, In-
Jury, or déslraclion of prapoviy, also pay the eosl of femoval, recenztroction, or rele-
“gation of nby €lrneture, raliways, wains, pipes, eomduits, wires, cable, finlez, of any
public uiility which is regaived 1o be movel to a new lecation; and provided finther,
that nolwithstanding any other proviston of this act or any other Yo, ne properly
shall be taken undess it is {aken upon 4 finding by o coart of competent Jurisdiction
that the (aking is for 4 maore necossary puldic use than that to which it-has already
beon approprinted; nnd previded further, that ao vight shall exist i sald distriet to

~ {ake by procordings {n eminent domain any property, echding waler rights; appro-
yriated 1o publie ust Iy any existing eity anat county or municipel ullity dlstriet,
The district shall alxo huave and. way exercisn e right o condeoun any existing
works ot ftnprovemienls in sabd distviet ot slong pteedns Flowing inte enid district
#wow' or Lerealter nsed to contrul fvad o storms \\Jtofh. oy e sauserve such ﬂmﬂ or
stonn walors or Lo profoet any properly fnsaid dislrict or nlong atru:uns nm\'hxﬂ' it
sl Alstede From g from such Tload or storii waters, aml i is horeby doclared
that Al wse of (e property, Tasuds, Tights- ol-way, graanents, or apdevints which may
Ty cvitialemund, tlen or appreprinted gmber Ui Jirov isjuis of this act iz n pnl;hc st
suliject to fhe regnlution aiel constrel of the state fn Vhe waaber poeserlbed by law
prrovided, Tiawever, 1that uething iy this act enntained shall be decnwd to :milxurim
s alis=trict, oy apy person ar peezons o divert the waters of any viver, cecek, strea,
Ereizadinn spstem, canal o ditehy o1 the walers thereol or flnruin ulll"‘-a COMENSas
tion therefor be Tivst providoed i {he peamer pregerilaad by Jaw,

Phe power of cgisent denula vestod da ghe disteicr shall inelade Dwe power Lo con-
domn o Ve e of e disteicr either the fee @imply or any lesser estade, pascent,
or Interest foany fesd peopeedy which the board of diccctars of (he-disirict by resalu-
et sl beteradue is ieestey for careyimy ot ilie pargaeses. of (his act, Socl
resolition, mdopted Iy a fwothicds vobe of all its sembers, shall 1o conchedve evk
denen of all of the fullowing:

(a3 The pubdie necessity for Ha proposed poblie fmprovemeut,

{hy The property or propeety inteeest bokng weguired s wecessary for the ]u-nprm,l
pulilie wse,

) Heeh prepaeed pulitic mpesvemeat B2 phined o toeated in e maier ulm-h
\\_ﬂl he gampad e Wit 13 geeakest publie ool and Uue heast private injuey.




CWhaiever reat propeely whish e devabed to o Tnsiil fig sodne oty publiv or quasi-
Ithle wss b heided by o ddisteier for oy gt ntforaaal by (s aet, he
district may comdenn reat prgrerty wlmeent theoeds or oo e bmediae viehidty
thereaf o be exchapmsad for b real Properly So pogiited by Che ddisg vivt, |

Nothitg It this avl contained sholl B onsbrueld i dn oany way ulfocting fln
plidiary pver of any exi-litig vity sl rotnly or nuieip] wtiity districl ar olter
distriel or prldic mmeney Go proviehs for o waler sipply for sacl ity and connkty er
mutedcipal vty districn, or s« affeiting the atealube eontral of ey peogaeriing of
sncll iy e conmdy or mitpiclpat by abi<triet pevessary for sipl wader supply
and nothing herein witaioed shall b vebArIsl ns vestlingg any pouer of eafret
over suell projertios oosioeh Saedn P oty Floed amtead gl Water Cuoge
ervation Disteict or ig a0y wfficee Dol or in HRY Jaetaaor peferred G o this et

20vhv--HhoREver-a-Pari-oniy-of -a-Pareni-io-required-by-the
SE0Ariet-far-any-PUrpese-avbhertsed-by-Shis-acty-and-the-sating
Shereaty—4ni-Sho-eenstrustion-ob-the-prupesed-pubiia-tugrevencat
Shozesn;-wili-iRberfere -vith-rensonable-aseeas-to- she-resnindery
n-wiu-ﬂmuiﬁ-uuq-aub-ta;tm-dmgo-h-ih-wr,-m
ianm.tWMm,Qm-hn,-u-ﬁhuiﬁ-u-qun-_m-wm
mnl—o#—-hﬁ-m-w-nn-m-m&m;-um-ﬂ_.-m-
for-other-preperiy -required-Fer-distriod-purpssose--ry-in-adon
-oi-nuh-uqﬂlitin-ag-th-mim:,-m-ihtrht-w»imr
PUrehasey-or-obhervise-acquire-an-onsenent-For-ingrave-to-and
ouvess-Svan-the-romainder-Sar-use-by-sie-pubiiey - ineiuibng-the
oWner-af-Lho-Landy |

I3, Foonake conteact: wih e Coandy of Nagta Viarkaeen awd wilh lzl1mil‘_1|!:llttl-'!f
and pekdic werncles, amd 1o cmplay Tabor fur the parpease of iz‘ulll,'.‘,‘ Fhwnl l-nnil:nl wiat L.
and for in=pecting med possing wpon the ubapiey of abmifiage plates provished fur

cach projestd miew aubativision he the Connty of Hauta Barbar,

. YA




Sec. 15. Water Code Appendix Section 105-6 is amended to read:

See. 6. The distriet §s evely declared to be a body corporate and politie and as
stuch shall have, fn additlon to the other powers vested In it by this act, the follow.
inp powers:

1. To have perpetual existunce, N

2, Te sue and e suedd in the name of the disteict,

W+ Yo adopt o =eal and alter It at pleasure.

4. To aoqitive by prant, purclase, loase, gift, devise, enutract, condetongtion or
ctherwise, vmd to holid, use, enjoy, sell, 16t, ant'dispose of real and personal property
of cvery Lind, including lands, structaves, Wuildings, vighis of way, eascincnty, and
privileges, execpting water rights owned by a publid carparation or ageney without
the consent of such puldic corporating or ageney, and to construct, madatain, alter
and operale any and nWl profects er works of Improvemcht, within or without the
distriet, pecesry or proper to doery out any of the oljects or purposes of this act,
or convenient to the full excrcise of its powers, and to censlrict, camplete, extond,
aukl to, alter, remove, reconstruct, repriz or olhprwize iniprove aky prajecks or works
of improvement, vr property acvguired by it as nnthorized Ly this act '

L To control the Tlood and sterm wators of the disteict, anid tlie flond and storm
waters of glreams thiat have treir sonrce owtsie of the dlstrict, but which strenms
amd the flaod walers thireof flow Inke the disteict, and to conserve siuch waters Tor
beneficlal aud useful purpoges within the disleict by retazding, spreading, storing,
retainiog and cao=ing (he =ame o pereolate Enlo dhe #0il within or witheut the dis-
trict, or to save amd conserve {n nny manncr a4 or any ol such waibers aml proteét
from shiage from sueh flood or sturm waters the walecrcourses, witershaids, puhlic
highvways, Hfe pnd propecty tn sall district; provided, that water rights 10w exist-
ing, public or private, Le pot theroly taken or datgaget without compeitandion ; pro-
viled furthor, that rewe of the provisions of this act shall in any manuee Jimlt or
precinde (he Tull excicise by any connty, city, Msirict, public or municipal anthorlly,
ggeney or corporation, or any politient subdivision that may now of hereafter exist,
wholly or in part, within the distriét fecin excreising nny of Hs powers, although
such be of the samne mature a8 tiie powers of the district. Any such otlier publie
endity may, by written ageectent with the distriet, provide for the vso, er joint use,
of properiy or facilitios In which any saeli other puliHe entity hing an interest, or for
the uge, or joint use, of propetty or facilitics In which the distriet has an interost

B. To copperate and to net in conjunction with or coniribute Tunds te, the United
States or the Siate of Calilurnia, of any of their cuginecrs, of ficers, boards, comiols-
siony, departments or agencies, or with any pablic or private corporation, or with
the County of San Dicgo, or with dny public agoner or distriet, In the construction
of any projects or works of improveywent for the controlling of flood or ptormu waters
ot or Newing into the Qistriet, or for the protection of tite or property therein, or for
the purposes of conserving said waters for bonefieln? vse within sail distrist; or for
the protection of beaches and shorelines from crozion, o fop the restoention of
beaches and shorclines, .or in pny other works, dots or purpeses provided for hetein,
and to adopt and carry cut any defivite pian or syatem of projocts ar works of m-
provement for any such purpose; snd to enter Into, and to do any and all octs
neecsaary or projwr Lo tho porformance nf, aty agrecment with, or mettssary to
comply with any act of authorization of, the Unlied Btates, or. any state, ©Ounty or
distelet of any kin, or neeessary ald propec for thie pecformance of any fgrecinont
with any publle op private eorporation, asspelation, firm or individual, or any
number of them, for the jolut finunelng, acquisitlon, construetion, Jonsing, ownership,
dlsposition, use, managemcnt, maintenanee, ropiir of operation of any rights, proj-
ects or works. of improvemcut, or other pruperty of any kingd wlhich might be law-
Tully acquired or owned by ihe dlstrict. :

T To ncm_liru the rght to store water in any TUSCEVOIrs, ot to carry wator through
any canal, tJltc_h or condnit hot ewned by the district, and to grant o any person
the right_to carty any waler owsed by such prisor throtgh any tunnel, caiel, ditch
or conduit of the disteick; provided, that the district shall Bol nequire gy such
rights from a vdunlcipality of puldie waler ngenhey or district otlicé fan with the
eomsent 6f such municipality or publie watis ngeney or district,

8 To curry ou tochinical and otior investigntions ef alt kimds, make meacure
ments, eollees data, awl o make annlyses, stidlies; and Iuspoctions portaining to
water supply, waler ¥ighis, orean currents, tides, orexivn, control of floodts, and wse




of water, and 1o maks sarveys, studics, gl maps and plats relidive to the location
of necessary projocts amd works of inprovement including bat not Timiled e doas,
levies, chiannels, eonduits, caonals, pipelines, readwars and other rights-ef-way, and
refative to the acquisition of wads, or Ddevests therein, and othor properiy: pro-
vided, that the foregeing powers may be exevebed Iy (e distriel o the eXbent nocod-
eary to accotplish the purposes of this act: and Darther provided, that the district
has the right of access, aml may edler wpolt any nds within or without (he ddis-
triet, irrvespective of the ownershin of such lands, with or without the permission
of the owner of such Luuly, In order to cecomplish the aets anthorbad by (his moe-
tion, or any of them, and such entry by the disteict or Ly its asthorized oopre-
sentutive =hall not constituie, nor give rise to, any eanse of action in favor ef the
owner or vwners of such Jand excopt for injurics resulling frowy :mgtigmm wainlen-
nesg, or malice, -

Whenever a project or nn:k af improveinent is condr mphted due consideration
shali be given to the Jocation of existing sewape lnes anmd to the possible Joeations
of future sewuge lines, padd the district shiall soliclt the recomunendations of pulilic
sewage disposal agencies i owder that district Facllitics may be Joented wpidtably
in Nght of sueh sewnge lines.

9. To fncur indebteduess and to busue homds In the mammer Loreinaltor providml,

10, To cause taxes or assmsments 1o be devied and. collectont Ter the purpose of
paying nny obligation of the dislrict, anfl to cirry ont any of thy yurpoeses of this
aet, in the manner hevelinaiter provided.s )

11. To manke contricts, to amploy labor, to employ expert appraisers, consuliants
and torhuienl advisors and assistants, and to do all ackts necessary for the full exer-
cise of 61l powers vested by this act in safd disteiet or i any of tho officers thervof.

12. The distriet has and may oxercise the rizht of eumlnent dommin within the
County of San Dirgo, clther within or without the distriet, and in the manner pro-
vided by law for the condemuation of pwivate property for public nee, tu take nhy
property noeessary (0 earry out any of the objcets orf purpeses of this act, whethor
such property be alréndy devoted to any public use by any district ov pullie curpo-
rathon or ageney, or otherwise; provided, however, that the distrlet in exercising
guch power shali in addltion to the Fwnage for the taking, Injury, or destruction of
property, niso puy thc cost of vemoval, reconstruction or relocalion of any straclure,
rallways, malns, pipes, conduits, wires, enble, poles or other property of any public
utllity or public enrporation or district which is vequived te be maved to.a now g
tion; amd provided further, that notwithstanding any provisior of this nct or ony
other Iaw, no property shall o taken wnless [b-Is taken upon a finding Wiy a Court of
competont jurisdiction that the taking I3 fur 4 more nécossary pulic use than thyy
to which it hns already been appropriated ; and providdd fiirther, that ne Hght shyl
exlst in the district te take by procoedings (v omingid deminin sy wator kights apipts
priated to publle uee by any existing municlpal comnmt!on. whater distsiet, or othpy
public ngepey, The disteiet sholl alse have the right to and may condemn, within
the County of 8an Dicge, any oxixting works or improvements In the distret or nlogz
strcams flowing inte the disiriet pow or hercatter uded o control flood or st
watera, 0F to conserve such fiood or stornt waters or to protoet any prmnrt;' n thw
district er along streams flowing inta the distriet from damsge from such flood op
storm waters, or to profect beaches or shorelines fromh eresion or to restore sueh
beaches of shorelines, and it is herchy declared that the use of the property, Jands,
rights-of-way, casements or inaterigls which may be condéhnl, taken or nppropri-
ated under the provisions of this act is a public use subfect to the regulation and
ironteol of the Stute of Califarmia In tlic manner prosecibod by Law; provided, how-
ever, that nothing in this aet contained ahall be decuied to authorize the diateict
or any person to Hyvert the waters of any river, creck, streun, terigndion system, cannl
or diteéh or the waters thervof or ilercin unless compensation therr:fcr be first pro.
¥ided in the mannor proseried by law.

The power of ciinent domain vosted in the distriet shinll incnile the power to con-
denm in the nime of the distriet cither the fee simple or any lessor éstate, easement
or interest In any roal preperty which the board by resolution shall dotermine is
neoexgary for carrying out the pitrposes of this act. :

Before property can be taken It st appear:

1. That the use to which It Is to be opptied is a wse authorized by this act; ad

2. That the taking is neeessary to sueh use; proviled, wlien the board, by roso-
lution adapled by voie of two-thinds of ail its membery, has found and dctormined
that the pablie interest And peccssity require the acquisition, construction or eomple-
tion by the district of souw pm)[‘ct or work of fmprovencnl, and that the propériy
doseriledd In such resolutlon is neocssary thoveler, sueh rusulmhm shall be conrelu-
klve evidence:

{n) of the public necexsity for such proposed project or work of improvetent;

(L) that such property Is necessary thorefor, and )

{e) that such proposml praject or work of improvement Is plunned or Toeated In
ike manner which wiil he pfost compatible with the greatest public good, and the
Yeast private injury; provited, however, thut sabd reselution ghall not bhe snch eon-
clusive evidence tn the easc of the taking by the district of property located outside
of the territorlal limitz thoreal,




Whenever-iand~is-so-be-sonionned-by-the-diniviet-for-any-of
she-usen-ani-purpeses-pernittad-sy-tavy-ani~-she-taling-of-a-pars
of-a-paresi-of-Lani-vouid-iecave-the-remainier-shoresf-in-sush
sise~or-shape~or-senittion-an-so-require-iha-itsirisb-so~pay-in
cenpenssbion-For-the ~saking-of-such-pari-an-ansuat-sdvil--o-the
fair-and-reassaahie-valve-of-the-vhsie-pareaiy-the-ressiution~of
she-board-may-provide-for~the-sahing-of-she-vhoke-of -sueh-poreek
and -upea-the-adepsion-of-any-sush-resokusbon~it~shaki- ~ba~doened
aesessary-fer-the-pubiie~usey-benefity-safotyy-csonmyy-ank -
goneral- m-iht-th-ﬁnm-thwhﬁ--d-mhw-
eade

“"!:cne'mr real Jeoporty whieh is dovoeted to or held for some other public or
quasi-public use it requiced by the district for any purpose authorized by this ety
the distriet may condemn rent nroperty adjncent thereto or In the Invmediate vieinity
thercof to he exeluinged for tic veal property zo required by the district.,

Kothing in this act contalned shall be eonstruml as in any war affoctng the
plenary power of any exikting munlcipal corperation, watef distriet of other public
ageney providing wator to the pullle or as affecting the absslute control of awy
propertics of such muriclpal cotporation, water dlstilet or public azoney neetssity
for such water supply, and nothing Lercin eoitained shall be construed as vesting
any power of coatrol over such pmperti-es tu the district or any ofticer therpof, of in
any pergon veferred to in this nct, excopt to the extent consented thercto by such
municipat eorporntmn. water mstl!ct or publie agency,




13 To plan, Dmprove, eperate, matntain, and keep in a sanitary condition n sys-
tem of public purks, playgrounds, boaches, swimming areas, awd other facilities for
public recrcation, for the use and enjerment of all the inhwbitants of the district, &s
an Incidont to the earrying out of the projoets and works of improvement of the
district and on land acquired or used for the flood control, deainage, beach or
shoreling erosion control, or water couscrvation purposes of this act: to constract,
maintaln, and operate any other amusement or reercational facilities on such Iands,
inctuding picnie grounds and equipment Ineidental thereto, Eathhouses, golf conrses,
tennis courts and other specinl amwvsements and forns of reereation: te fix and
coliect roasonable foes far the use by the pullie of any such special facilitics, serv-
tees or equipment; and to adopt such rules and regulations as fu the diserction of
the boaril arc necessary to the orderly operntion stl contrel of the usn by the
publle of such Iands and facilitics for reeecational purposes: provided;, however,
that the district shall not, for the purposes specited in this suhsection, Interfore with
the control or eprralion of any existing pubiic razk, plaggroumd, beach, swinmliz
area; purkwiy, reerentional groumd, ar otier piblic property, oawvned or controflect
hy ang other district, county or municipel corpoyation, exeept with the tonsent of
tive governing body of such distelet, county or nnthlcipal corporation, and wpon such
terins ns may be mutually agrecd upon between the board and sich governing body;
and farther providel, that no sech recreational Tacility shall be cstablishiod in any
city or in the wmincorparated territery of & county withotut the consent of the gev-
erning body of such city or county, and fDrther provided, that It ary. such reéren-
tional faclfity Is Incated. within the wunincorporalcd tervitory of a sounty then that
county, or if any suel recroations! faciiy by located within the eorporate tmits ot
doy city then hat iy, by besalution duly passod- by the governisg body of sach
county or city, may assume the mamnagoment aml oontrol of sach reereational
facility, In which event such eonnty or city shall extallish and colloot notpliz¢rimina-
tory fees and chorges for the nse of sy roerentional facility . amd 1ay - cstalilish
rules aud regulations pertaining to such recreatienal fucllity, anid the eounty or oity
anzally shatl deduct feam stich foes and chirges an amound sufficlent to reitthurse
the eoundy or city for the eosts and expenses inenered in such manageurnt amt con-
trol of such pecreations) fueility, aml shail pay over to the distriet, for use for
gonoral dixirict purposez, all money eoliceted In cxcoss of the anrepat IEOIEArY
for soch reimbursement. :

H. Fhe puwers herein granied shatl inclode the design, eonstruction, of maintes

D maner of any lovees, seawalls, groins, Ireakwaters, fetties, oullets, channets, harhors,

Iasins, or nther prjocts or works of Iprovenient pertaining thercla for e protec-
tlon of shorcline or Lioachios, ' ‘

33. To Jease, sell or iHspese of any praperty or Inferest therein whenovee, In
tie fiklzment of the board, =akl propezty or sall Infeeests therein or part thegeof
B ne longer requived fur (he purposs of the distriet, of tany e leased for any
purpose without luterfering with the use of =nck ‘property for the purposes of the
disteiet, and 10 By any campensation reeeived thierélor into the general fund of the
Qistriet and usc the same for the purposes of this pet; provided; “however, thut
nothing horein contalned shall authorize tlic boatrt or any officer of saild district -
spll, Jease or otherwize dispose of any water, water right, resctvole spamce or storage
capacity or any inierest o space thorein, exeopt to lilic agencics for reercationnl
pirposes or exeopt nf heretolore provided fu subseetion G of this seetlon, or exerpt,
f the discretion of the hoard, as is neecssarily incidental to the accomplisliment of
the purposes of this net ur 1o the public wellaic; provided, bowever, that the
district may grant and conver to the United Stakes, or to any federnl agoney au-

" thoriged to recept and pay for suel dand or taterosts in Jand, all lands and Interests

In land, now owned or hoerealter pequired, Jying within any chamicl, dam, or rescr-
voir site, dr shoreline 6r beaeh, Hinproved nnd constiueted, In whole or in part, with
federal funds, vpen payment to the Gistriet of sunis equlvalent to actunl expemli-
bires anade by It Inh aoequiring ie Jineds and interests Sn 1and so convered, aml {n
huproving such Jands and hiterestz i land, deemod reasonable fn the discretion of
the board, Cot :

- 8. To grant or otlerwice convey to countles, cltios and countics, citlox, the-
State of Califoruia or the United States casements for street and highway pirposes
orer, along, upon, in, thegugh, across or uml-gr any real property owned by the
-district. ‘ : T .

17. To remove, carry away snd disposc of sny rubblsh, trash, debris, or ether
Jaconvenicnt matter thit may Lo dislodzed, transported, conveyed, or carrisd by

- means of, through, In or aleng the works and structores opcrated or matetnineg

bereynder amd deposited upon the property of the distziet or clsoiwhore,

18, Notwithstanding any provislon of thls act, the distrlet shall net have the
power to compete with water solling of distribution ageneles, oltisor publie or prl-
vate, by selling or distributing water to conevners for domcstie, agricultural or fn-
dustrial use; provided, heowever, that the district shall have the powee to soll to
water agencies, either public of private, such aurpius water 43 it nay aecnmulate,
(81at2.3006, 18t Ex.Sess,, e 53, b ~—, § 6 _ . '




The following section, relating to this matter, would not be
smended or repealed:

§ 1504. Compensalian; ascerlalomsnl; acquisition of .property wher compensation
equal 1o value of property of ulility -

Just campensation for the property g0 taken for prblie purposes shall I as ma} bo
mutunlly arreed by the political sulwlivision and the private utility or as ascertained
and fixed by a rourt of sompetont hadstietion purswint (o the laws of this state
reinting to randnent domaian, ineinding eopalderation of the useful value te the politicnl
sulWlivision of (he pruperty so faknn. . ‘ ‘

Whenever ihe eotnpensation by a politieal subdivisiun wmler thls section Is an
amount equal o the just cemper=ation. yalue of afl tle peoperiy of the privaje
utitity in the eperating spati that the private wllily cmploys In providing water
gervlee Lo the serviee ares, the politieal subdivision muy, by resolatlan, provide for
the aegolition of all snel projurty. o . o T .

A politizal suldivision ongayed in activities set forth in Rection 1503 shali pay
Just compensation for the properly so taken for public purposes.  (Added Stits,
15835, ¢ 1932, p UG, § 1) .
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EXHIBIT IT

EMINENT DOMAIN—Excgss CONDEMNATION-—AVOIDANCE OF
ExcEssivE SEVERANCE Dasacrs Herp a Varm PusLic Use.*

Among the inherent powers of both federal and state government
is eminent domain: the power to take private property.! While this
power is not expressly granted by the Constitution,? the Bfth amend-
ment recognizes but restricts its use; private property cannot be taken
except for a “public use” and upon payment of “just compensation.”
Not only are governments permitted to condemn that property which
is physically necessary for proposed public improvements, but, in ac-
cordance with due process, they may condemn additional land when
such excess taking can also be said to be for & public use.*

Excess condemnation has traditionally been justified on three
theories of public use: remnapt, protective, and recoupment® The
remnant theory permits an excess taking only when the property that
remains after 2 necessary taking is of such shape or size as to be of no
prectical value to its owner;® the protective theory sanctions the taking
of additional land that is deemed necessary to preserve and protect a
public improvement or to secure the desirable development of its sur-
roundings;? and, reccupment allows the state to condemn additional
property to be sold in order to diminish the overall cost to a particular
public improvement.® While the fizst two theories have been accepted

» People ex ret. Dep't of Pub. Works v. Superior Court, 436 P.zd 342, &5
Cal. Rptr. 342 {1968).

1 James v. Dravo Contracting Co., 302 U3, 134 (1937); United States v.
Kansas City, Kansas, 159 F.2d 125 (10th Cir. 1346); County of San Mateo v.
Coburs, 130 Cal, 631, 634, 63 P. 78, 79 (1960},

2 Pminent domain is an implied power. Eg., Valentine v. Lamaont, 13 N.J.
569, 575, 100 A2d 665, 670 (1953), cort. denicd, 337 US, 966 (1954).

3 TS, Const. amend. V, § 7{a). Whike the Afth amendment does mot apply
directly to action hy the states, similar restrictions upon the states’ exercise of
the power of eminent domain exist in every state, eg., Cal, Const. art. 1, § 14}
WY. Const. art. I, § Ta, except New Hampshire 2nd North Carolina. Morcover,
it has been held that the fourtcenth amendmeat’s due process clause extends the
fifth amendment limitations upon cminent domain to the states, Chicago, B, Q.
R.R. v. City of Chicago, 166 US. 226 {1397},

+ Bz, City of Cindnnati v. Vester, 33 F2d 242 (6th Cir. 1929}, afPd, 281
US. 430 {1930); see alzo City of Carlshbad v. Ballard, 71 N.M. 397, 318 p2d
814 {19563); 2 P. Nichols, Eminent Domain § 75122 (3d ed. 1963). But see
Urited States v. 1538 Acres of Land, 61 F. Supp. 937, 939 (D. Del. 1945).

It should be moted that on whaiever grounds an execss condemnation is
justified, the condemnee must atways be justly compensated for the addifional
property taken.

¢ See, eg., Opinion of the Justices, 204 Mass, 615, 91 NE. 578 {15i0). Sec
alsa 2 P. Nichols, supra note 4, § 7.5122{t}.

T Eg., United States v. 91.69 Acres of Land, 334 F2d 225 (4th Cir. 1964);
Culley v. Pear] River Indus. Comm'n, 234 Miss. 788, 108 So. 24 390 (1959). See
also 2 P. Nichols, supra note 4, § 7.5122{2}.

8 2 P, Nichols, supra note 4, § 7.5122[3]. Recoupment is to be distinguished
from the situation where the property originally taken is thought to be physically
necessary for the public purpose but, proving not to be s0, Is sold. Sce City of
Boston v. Talbat, 206 Mass. 82, 91 N.E. 1014 (1510}; Bond v. Mayor & City
Council of Baltimore, 114 Md. 633, 82 A, 78 {1911).
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in the United States, American courts have uniformly rejected recoup-
ment, holding that when land is taken and sold solely to meet the costs
of public improvements the financial benefit derived is not a pubiic use®
In People ex rel. Department of Public Works v. Superior Conrt!® the
California Supreme Court accepted a fourth justification for excess cun-
demnation: avoidance of cxcessive severance damages.!’ In so doing,
the court distinguished recoupment, while extending the remnant
concept. .

The condemnees owned two parcels of lard, one a rectangular
parcel of sixty-five acres and the other a triangular parcel of approxi-
mately fifty-four acres. The northeast corner of the former touched the
southwest corner of the latter. The only access to either was a country
road running north along the easternmost boundary of the rectangular
parcel and ending at the base of the triangular parcel. The Department
of Public Works condemned &.63 acres of the condemnees’ land to build
a freeway over the adjoining corners.’® As a result, the freeway elimi-
nated the only access to the remainder of the northern parcel, leaving it
landlocked. Subsequently, the department sued to condemn the remain-
ing 54 acres pursuant to section 104.1 of the California Streets and
Highways Code,'® claiming that such an excess taking would protect the
fisc by eliminating the risk of excess severance damages to the land-
locked parcel.’ The condemnees resisted, arguing that such an excess
taking for purely economic purposes violated the California Constitu-
tion'® because it was not for a public use.'®

® Eg, City of Cincinnati v. Vester, 33 F.2d 242, 243 (6th Cir. 1929), 2if'd,
281 U S, 439 {1930). See Citv of Richmond v. Carneal, 129 Va. 388, 106 5.E. 403
(1921).

“10 336 P.2d 342, 63 Cal. Rpte. 342 {1968).

1t It should be noted that severante Jamages and conscnuential damages,
although often confused, are not the same, They are similar to the extent that
severance damages may be considered one type of consequeatial damage. Severance
damage may arise only where a part of the parcel is taken, leaving a pertion un-
touched. Consequential damages may arise when the property taken is not a part
of the damaged parcel The difierence between the two lies largely in their com-
pensability, as severance damages are always compensible while some consequentisl
damages are not. This varies from one jurisdiction to another and depends on
the zelevant statutory provisions. See 4 P. Nichols, supra note 4, § 1.1

12 Cal. Comst. art, I, § 1414 cxpressly grants the power of eminent domain.

13 Cal. Sts. & H'ways Code § 1042 {West 1936) reads: “Wherever a part of
a parcel of land is to be taken for state highway purposes and the remainder is
te be left in such shape or condition as te be of Bttle value to its owner, or {0
give rise lo daims or litigation concerning severance or other damage, the depart-
ment may acquire the whole parcel and may sell the remainder or may exchange
the same for other property needed for state highway purposes.” (ther states
have similar statutes, eg., Ohio Rev. Code Anm. § 5501111 (Page 1967); Wash.
Rev, Code Ann. § 47.12.160 (1962). .

14 436 P.2d at 334-33, 65 Cal Rptr, at 344.45,

15 “Private property shall not be taken or damaged for public use without -

just compensation having fist been made to, or paid into court for, the
owner . .. .” Cal, Const, art. I, § 14,
16 This case was heard at trial. The Department of Public Works took an
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Chief Justice Traynor, writing for the majority, reasoned that
although the words of the statute authorized excess condemnation
whenever a partial taking'’ might give rise to claims or litigation con-
cerning severance damages, the statutory purpose was to permit such
takings only to avoid excessive severance damages. In the instant case,
since the parcel which remained after Lhe necessary taking was land-
locked, the court believed it was possible that the cost of taking the
part needed for the freeway plus the payment of severance damages for
the remainder would equal the original market value of the entire
parcel.!® Consequently, not only was it “sound economy for the state to
take the entire parcel to minimize ultimate costs,”® but the taking was
constitutional since the cost of public projects was a relevant factor in
determining what is a valid public use.*"

The court’s conclusion s based on three questionable assumplions:
first, that when severance damages to a remainder are equal or almost
equal to the original market value of the entire parcel they are excessive
and must be avoided by condemning the entire parcel; second, that the
condemnees would be unjustly entiched if the state paid severance
darmages for the landlocked parcel in addition to allowing them to retain
it;?! and third, that a substantial loss to the state results when severance
damages to the parcel are equal to its original value®®

Severance damages can arise only where there is a taking of a part
of a larger parcel.®™ In valuating severance damages most jurisdictions
recognize the before-and-after rule: the difference in market value be-
tween the entire parcel before the taking and the market value of the

interlocutory appeal from a decision of the trial court questioning the validity of
the taking. The appellate court held that the taking would not be for a public
use and ordered that the appeal be dismissed, People ex rel. Dep't of Pub. Works
v. Rodoni, 243 Cal. App. 2d 771, 52 Cal. Rpte. 857 {1956). The Dcpartment then
sought a writ of mandamus to vacate the judgment oi dismissal and to prohibit
the trial court from enforcing its order. The Court of Appeal for the Fifth District
affirmed, holding that Cal. Sts. & Hways Code § 104.1 was unconstitutional,
insofar as its application to eminent domain was concerned, for lack of standards,
People ¢x tel. Dep't of Pub. Works v. Superjor Court, 56 Cal. Rptr. 173 (1967},
It was from this decision that the Department took this appeal to the State
Supreme Court,

7 A partial taking occurs when the state condemns only a portion of the
entire parcel .

13 436 P2d at 346, 65 Cal. Rpte. at 146,

19 T4, at 347, 63 Cal. Rpic. at 347, The court gqualifies this to the extent
“that the economic benefit to the state must be clear.” Id.

20 Id. The court cites United States ex rel. Tenncssee Valley Authority v.
Welch, 327 US. 346 (1946), for this propesition. However, Welch may be
distinguished from the instant case. In Welchk the excess was not taken merely
to fulfill the ecoromit motive, but was used for a public recreation zrta—a
recognized public use, United States v. Cooper, 20 D.C. (9 Mackey) 104, 133
(1891), af'd sub nom. Shoemaker v. United States, 147 U.S. 282 (1893).

21 436 P.2d et 347 nt, 65 Cul. Bptr. at 347 n.l.

3 See Bastjer v. United States, 143 ¥2d 391 {1st Cir.), cert. denied,
323 U.8. 772 (1944}, See note 11 supta.

~ 3 -
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remainder after the taking®* Flowever, this valnation includes not only
the decreass in market vajue of tise romaiaing parcel, bui also the value
of the parcel which is taken. Consequently, severance damages, as such,
are never awarded separately®™ but are simply one aspect of a con-
demnee’s just compensation fur 3 partiz! takieg®

1f severance dumages are an integral part of just compensation, then
to clalm that a candemnee may receive excessive severance damages is
a fortinti to clzim that he may be overcoupensated, Yet could this be
true in the instant case? Assume the original triangular parcel is worth
$10,000, If the remaining landlocked parcel is indeed valueless, then
in order to be justiy cumpensated the condemnees should receive
$10,000, comprising the value of the 0.65 acre parcel taken plus the
damage to the remainder. It is hard to conceive in what way this com-
pensation is excessive, Furihermore, although the condemnees retain the
54 acre parcel, it will have been adjudzed valueless. Hence, unless the
valuation is incorzect and the parcel has market value, rather than
being unjustly enriched by the payment of $10,000, the condemnees are
being justly compensated.® Finally, it seems unrealistic for the state to
claim that it has suffered a “substantial loss” to the fisc which must be
remedied by excess condemnation, when it merely fulfills its constitu.
tional duty to justly compensate those whose property has been taken
for a public use.

The court reasoms that Lecause the statute's purpose is to prevent
a windfall to the rondemnces and « substantial less to the state, the
statuie in no way authorizes excess condemration for recoupment pur-
poses.?® This conclusion assumes that the avoidance of excessive sever-
ance damages is 2 valid public use. But as pointed oul, if the landlocked
parcel is indeed valusless, there can be no windfall to the condemnees
or loss to the state Ly th> payment of severance damages. This is trve
even if the value of the parcel taken plus damages to the remainder may
equal the original masrket value of the entire parcel. Consequently, there
being no real threat of excessive severance damages, an excess taking

24 Pogers, Partial Taking, in American Instituin of Real Estate Appraisers,
Condemnation Appraisal Practice 72 (1561},

2% A winorty of judsdictions, bowever, although net making separate
awards of damages, dg valute separaicly the part which is taken. This is added
to the value of the remzinder after wie taking and the total is subtracted from
the ariginal market vaive of the entire parcel. The result is the amount of
severante damages. See Matter of City of New York (Cross-Bronx Expressway),
195 Bfiss, £42, 84340, 82 N.Y.S5.2d 53, 63-6¢ {3up. Ct. 1948},

28 Thus, the Supreme Court has recognized that severance damages are a
part of just compensation, United Stares v. Miller, 217 U5, 369, 3756 (1943).

2T But set Kern. County Union High School Dist. v. McDonald, 180 Cal
7, 16, 179 P. 180, 185 {1919}, where the court found that where the state In
condemning 80 feet of Tand would bave vo pay “practically the value of the entire
one hundred fect of jand Yolonging to the [condemaee]” the state could amend
its complaint to condemn the entire 100 {eet. Any other result would be “mani-
festly uniust” Id

W 435 P24 at 327 n.?, 65 Cal. Rpir. at 347 n7.
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state fo diminish its costs by recoupment. Indeed, the majority seems
to imply this when it reasons that the state can minimize its ultimate
costs by taking the entire parcel. Certainly the excess taking alone does
ot reduce its expenses since the state must still pay the original market
value of the entire parcel to justly compensate the condemnees, Con-
sequently, the only effective way the state can minimize its costs is to
hold the land until it js marketable and then sell it, as the statute
permits, recouping its enhanced value and offsetting this gain against its
ultimate costs.

parcel as a physical remnant. However, the court reasons that since the
physical remnant theory permits excess condemnation because the patcels
which remain after g partial taking are valueless to the owner, the
state also should be aliowed to take an apparently valueless $4 acre
parcel while justly compensating the condemnees for the taking. Calling
the landlocked remajnder 2 “Bnancial remnant,” the eourt concludes that
there is no reason to resteict the remnant theory to parcels that are
negligible in size and refuse to apply it to parcels that are negligible in
value 3t

The reason advanced for the taking of physical remnants js that,
because of their size and shape, the owners cannot build on them, cannot
readily convert them to some practical use and, hence, ¢annot in any
way enhance their market valpe Furthermore, physical remnants
have no potential tax value to the state ¥ Consequently, the state is
permitted to condemn Physical remnants, consolidate them, and sell the
resulting parcels, thus restoring their collective value not only to the
state for tax purposes, but to the new owners. Basically, the excess
taking prevents the property from being completely wasted, However,
the financial remnant in the instant Case tan be put to practical use. It
is not physically impossible to build on a 54 acre parcel, and the mere
acquisition of an easement would make the land accessible thus not only
enhancing its market value but also jts value to the state as revenue
producing property. 3 Hence, while excess taking may be the only way

2 Id. at 252, 65 Cal. Rptr. at 357,

3 See text accomipanying nete 6 supra.

51 436 P.2d at 346, 65 Cal Rptr. at 346,

32 See Opinion of the Justices, 204 Mass, 616, 91 N.E. 578 (1910,

N Anpot, § ALR2d 207, 117 (1968).

3 See People ex rel. Dep't of Pub. Works v. Chevalier, 52 Calzd 299, 340
P2d 598 (1959), where the City of Los Angeles was permitted to condemn an
easement across adjoining land to provide acezss to a parcel landlocked by the
building of a freeway,

—_— L
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to preserve the productive value of physical remnants, this is not the
case with financial remnants 3

Indeed, it may be the court’s real but unarticulated concern that
the parce! will have some market value in the foreseeable future, As
Justice Mosk indicates in his dissent “no 54-acre parcel in . . . [Cali-
fornia] is without ascendant valye s After the completion of the
freeway, the remainder might be put to a2 commercial use, It is possible
that the parcel will have some market value as a spot for advertising or

-an establishment such as a motel or restaurant after the freeway has

been completed Moreaver, the fact that the property is landlocked
skould not substantially impair this value, since 2 buyer might readily
acquire an easement of agcess.™ Consequently, the state may be faced
with the prospect of paying the condemnees the original value of the
entire parcel, while they retain a 54 acre remainder which will soon be
‘quite valuable. Te the extent that this is teue, it might be argued that
the condemnees are being overcompensated.

However this dilemma stems from a method of valuation which
takes into account only the value of the remainder at the time of the
taking.® If, in fact, the court s toncerned with permitting the con-
demnees to retain g potentially valuable parcel, perhaps the remainder’s
possible future uses should be considered in valuating severance dam-
ages.”® For example, assuming that the {andlocked remainder will have
an ascertainable market value in the near future,*t this value, and not

33 Sex id, In State v, Buck, 94 N.J. Super. 84, 226 Aud 840 {1967), the
sourt permitted an excess taking under a statube similar te California’s. The
statute authorized such 2 taking when the remainder was so situsted that the
€ost to the state of part of a parcel is practically equivalent to the total value
of the entire parcel. N.J. Rev, Stat § 21140 {Supp. 1952). tlowever, Buck
is_distinguishable from  the prosent case. In Buck, the remaining  parcel was
merely 1078 ncres in size and had frontage of 8o feet, reither dimension being
sufficient Lo satisfy the relevant zoning requiccment. Therefore, not only was
the mmnant oo small to be of any practical Use to the awner, but it could nat
be converted to such use Conscquently, in contrast te the principal caze, the
remainder fell within the physical remnant theory,

3 435 Pod at 130, 63 Cal, Rpie, 2t 350 {Mosk, J,, dissenting).

37 See Rogers, supra neiz 24, at 70-71. It must be noted that this is a
limited-acress hichway, and the importance of this theory wili depend on the
actual fayout of the higshway and the proximity of exirs.

¥ 435 Pad at 330, 65 Czl. Rptr. at 330 {Mosk, J., dissenting}. Cf. Porrata
¥. United States, 158 Fad 788 (1st Cir, 1937); Peoplt x rel Dept of Pub,
“’ork_s v. CthaIier, 52 Cal. 24 269, 340 Pod 598 (1939).

See text accompanying note 25 supra,

40 See Kalish, Potential Use and Market Value, in Amorican Institute of
Real Estate Appraisers, Condemnation Appraisal Practice 38 {1961},

3 This method of valuation is ret novel It has Jong becn established that
in valuating 2 condemner's just compensation for the taking of an entire parcel
the rearket value of the property is determined not only by the use to which it
is devoted at the time of the taking, but alse by any use which jt may readily
be converted to in the foresecable future, Eg., United States ex rel Tennessee
Valley Aathority v, Powelson, 318 1S, 266, 273 {1943}; Parrata v. United
Btates, 138 F2d 788, 750 (1st Cir. 1947},
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zero, should be subtracted from the original market value of the entire
parcel in order to compute severance damages, Furthermore, if the
iandlocked parcel is specially enhanced*® by the freeway, the court
has the power to instruct the jury to offset this value against the
damage to the remaining parcel and thus avoid possible OVErcompEnsa-

tion.*? Consequently, in the present case an equitable result may be’

reached without resort to the drastic remedy of excess condemnation.

Yet, even assuming severance damages are excessive, the state’s
proper remedy is not excess condemnation, The question of just com-
pensaticn has always been one for the courts.®* If a court believes that
a condemnee has been overcompensated for a partial taking by receiv-
ing excessive damages, its duly lies in reducing the damages by what-
ever amount is found to be excessive$ Moreover, if its purpose is
solely to avoid severance damages, the state may have a further
alternative to excess condemnation. If the alleged damage to the parcel
can be “cured™® by the acquisition of an easement, the state might
reimburse the condemnees for the expense of obtaining such an ease-
ment thus avoiding the payment of severance damages 7

42 Enhanced value to 2 remainder due to 2 proposed public improvement is
a “benefit.” In ¢rder for such value to be offset against the value of the part
taken or the damages to the remuinder, it must be deemed 2 “special benefit,”
ie, the enhanced value must ateach with reeard to the land's specific Jocation and
with reference to the specific improvement. Foster v. State, 33 Misc, 2d. 725, 227
NYS.zd 220 (Ct. CL 1961).

43 In California, special benefits may be offser against dimages to the
residue. By stalute, the jury asscsses damages and spezial benefits separalely and
then offsets. Cal. Civ, Pro. Code §§ 1248, 1245 (West Supp. 19673, See Peaple
ex rel. Dep’t of Pub. Works v, Schultz Co., 123 Cal. App. 2d 92%, 268 P.2d 117
(1934,

44 Monongahela Navigation Co. v. United States, 148 U5, 312, 327 (1893);
American-Hawaitan $5. Co. v. United States, 124 F. Supp. 378 (Ct. CL 1954),
cert. denied, 350 US. 863 (1955); Dore +. United States, 97 F. Supp. 239 (Ct.
Cl 1951); United States v. 60,000 Square Feet of Land, 33 F. Supp. 167 (N.D.
Cal. 1943).

43 436 P.2d at 332, 63 Cal. Rpir, at 352 (Mosk, J., dissenting}. Eg., Maede
v. Oakiand High School Dist., 202 Cal. 419, 425, 298 P. 987, 990 (1931).

48 In In re Old Riverhead Rd,, 45 Misc. 2d 39, 264 N.Y5.2d 162 {Sup. Ct.
1965}, the court did not award severance damages to the retnainder becaise
lhe damages could be “cured” In that case, the condemnor was responsible for
the condemnee’s violation of a zodiny omdinance as i result of the taking of a
part of his property. Because of this, the court thought that there was a reasonm-
able likelihood that the condemnor would grant a variance, It, therefore, ruled
that the condemnee should not be awarded severance damages in the amount it
would cost Lo move his building to comply with the existing zoning ordinance,
but that he shouid be reimbursed for the expenses of ebtaining a wvariance,
including reasonable counsel fees.

47 Use of these less restrictive alternatives may be mandated by the due
process clause. See generally Siruve, The Less-Restrictive-Alternative Principle
and Economic Due Process, 80 Harv. L. Rev. 1463 (1967).
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EXHIBIT IiX

§ 1248, Heariag: Items to he ascortained and asscesed

The eourt, jury, or referce must hear such legal tostImoeny o8 neay be affered by
any of the partics fo {he procecding, and iheroupon must axceriain amd assess;

1 Valde.

1. The value of Lhe proporty sotght to b cotwlemacd, and all Improvements
therenn perdalning to e realty, nmd of opcl and cvery separate ostate or interest
thoereing 1t it conslsts of different pavcels, the valae of cach parcel sl cach estale
of intorest theceln ghall be separaiely assosved §

2  Saverance damages.

2 H the pragerly saupbl 1o be candmntnl eonstitules only a p.llt, of a larger
pareel, e doanages which will aevsue to (e porfien ol sepght te be cendensd,
By oty of jls mevorabee Trom Ow partlon songht to be condemwed, aiad Lhe ook
straction of the buprwvoment is the mapncr proposed by the plaintifr;

&+ Dencilts. . ]

‘B Separately, how wheh the porlion pot souzbt (o e caslembed, and eneh ex-
fate or inlercst Uwesi-ln, will be lencfitesh, 30 ¢ adl, by (he eovstraction of e in-
proveient progmscd by e plalntitts, * * °* T the bepedil sladl e mpuid Lo the
danges arseszel wmder sululivision 2 the owper of e parscl shatd Yoo allowesd ne
compeasation cxeept U vutie of e portion takea, = * % 0 (e Leeeilt shalt
b than the dhmages =0 assesasl, e former simll e dedueted fronn the Batter,
ard 1he voimniialer shall be (e only diuspes alfowed in mtaition 1o Uwe valwe, If
1he fwenefil shall e greater than (e danmagise <0 nf"'-l'h'\f'l] the pwaer nf the parecl
siertl be allisvasl fo T X s ion twoent | lhu \.dm- uf $hn pnrimn taken, Iml ﬁof‘
Dol Bt =hall in s ovedt I:

il Trcam 1die ¥aline o€ fhe gort ;mr:in:l tiken:

4 Water; banelids.

4. 3P b peroperly sotzht Do I condemned e water o the use of witer, beloty-
Loy to riporice owiers, or appaeeienant 0 pay Tants, Juse mack the s of 1ha
riparian wwieer, oF the Lauls to which the pregesely sl to be candemned 1= ap-
ettt wWiH be beredived, 3oat o, by oo diversion of wober from s balaral
enursc, hy the construction ain) aumteiones, by the person ar corpoaralion n whose
fuvor ther gight of cmbent domadn is exercised, of worlks Tor the Qistribntion nmd
convenbent delivery of waler upsnt sadd fands;  and sueh bonedd, if any, sha)}b be
Aeaducted fran any damagrm awanded i ownes of sucl proaper!y

- Railroads. -

O B the prapevty soughl 1o be eomdeinmed be Tor o ralivosd, the cost of good and
sulliclont fenecs, alopg the line of suckh rallremd, and e oost of caltle guneds,
where fenees ey eross Uie Hne of such rnilrond; and socls emmf, Jury wr refoere
shall wlse dotermine (he devossiny for amd Gesigoate the tosbor, plaet st maommer
of making »uch farin cr privafe eros=sings a3 Lre reisenbly wecekary o propes 10
couneet 1he pareeds of lamd spvenad by the easemenl eendenmed, or for ingress 1o
oF ogress Teomt (1w Ltoids pepnarindigg after the talding of the gart Hwerenf seazh to e
condemenied, and shall ascertain amd wssess the cost of e censlrucilon and soain-
tenanee of #uch erousings;

6 Structares.

6. I the rewoval, alteration or relecatlon of structures ov Improvomonts is
gought, the cost of such remoeval, alteratton or relocativa und e danuges, if aby,
whick will aceruc by reason Lheveof;

7 Soparate assessaent - i
7. As far a5 practicable, compensation toust be wssessed for cach asuree of dinu-
agits separutely.

B Encambrances.

8 Whon the properly songhi io be filien {2 encranbersd 53 o moerigase of oiaer
You, and the fadeldeduess seeored thereby 35 w0t due ot the e of (he entry of the
Iademiert, the aweust of sick olsidedoess ey Lo, sl e option of the plaintilr,
doducted from the judgmens, and the len of (e niovigage oo othor Hen skall b
continued aniil soeh indebtedness b naids exeepl thee the ououk for which, as
berwaen the piaintit’ anil Lhe defendant, the plaimfing is Jable under Seetion 12521

{Balence of section omitted.]




